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Ten Tips for Tenants re Commercial Leasing
July 2010

In the current economic climate, and with loan funding for commercial purchases still proving difficult to find, many individuals and small businesses are looking to lease commercial premises in the short to medium term as an alternative.   There are pitfalls for the unwary and prospective tenants should consider, amongst other things :-

1. Location, location, location ! 
Location can be of paramount importance for your business
Offices – are these handily located for transport routes in and out of the city?  Is there car parking for employees and customers readily available?

Retail – are the premises located in an area with sufficient footfall to attract interest in your business?   Are there similar businesses located nearby?  Again, is there parking available for employees/customers? 

Industrial premises – again, are these well placed for arterial routs in and out of the city?   What other facilities are available nearby?

2. Condition 
Most landlords will attempt to impose “full repairing” obligations upon their tenant, i.e. the tenant is liable for all maintenance, repair and, where necessary, renewal.   You may be leasing premises which form part of a larger building which is in poor condition and you will be liable for a proportion of common repairs.   It is well worth investing in a reasonably detailed survey report at the outset.  This may enable you to persuade the landlord to carry out maintenance and repair works in advance of the lease commencing or, at least, to limit your liability for repair by reference to a schedule evidencing the condition of the premises at the commencement of the lease.

3. Rental 
Again surveyor’s advice is important in relation to assessing whether the proposed rent is a fair market rent.   Most landlords will look for rental to be paid quarterly in advance but in some instances, it is possible to negotiate monthly terms. 

4. Term of the Lease  

For a new business, a relatively short term of, say, two to three years perhaps with an option to extend will suit best.   Landlords are becoming more flexible in relation to offering short to medium term leases rather than longer term commercial leases.   

5. Use of the Premises 
Does your proposed use comply with existing planning user or will a change of use be required?  Will any special licences or consents be required, for example, sale of hot foods or off-sales of liquor? 

6. Energy Performance Certificate 
Although the landlord is obliged to provide an energy performance certificate in relation to leased premises, there is no current sanction either upon landlord or tenant to carry out any recommended improvements.  It may be possible, prior to commencement of the lease, to persuade the landlord to pay for these. 

7. Funding 
If any bank loan is required, then the lender may wish to appoint its own solicitors to review the terms of the proposed lease and any related documentation, all at your expense. 

8. Trading Entity  

It may be tempting to trade as a limited company or a limited liability partnership rather than as an individual.   However, in those circumstances most landlords will require personal guarantees from the principals of the business, particularly in relation to newly formed companies.  

9. Costs 
Traditionally, landlords seek to have incoming tenants meet their legal costs in setting up the lease.  In the current climate, it may be possible to resist this with each party being liable for its own legal expenses.   The tenant will, however, be liable for any stamp duty land tax arising on the lease and for other incidental expenses.   Again, the shorter the term of the lease the less exposure to stamp duty, for example, a lease for five years with a tenant’s option to extend for five more years will attract less stamp duty than a ten year lease with a break option in the tenant’s favour at the five year point.  Accounting advice should be taken in relation to the best trading mode to adopt and in relation to registration for Vat, taxation, etc. 

10. Rent Reviews 
The lease will normally provide for periodic rent reviews.  The tenant will wish these to be limited and perhaps even excluded in a shorter term lease (three to five years). 

Our commercial property team at Raeburn Christie Clark & Wallace will be happy to offer you more detailed advice in relation to all aspects of leasing commercial property.
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This legal briefing is intended to provide the recipient with a brief outline of the main areas of law to which it applies. It is not to be regarded as an exhaustive overview of the area of law in question. Readers are advised not to apply or rely on any of the information contained therein without first seeking legal advice. Should you have any queries in relation to this briefing or would like clarification on any particular area covered please feel free to contact us.
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