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Time of the Essence
July 2010
This briefing warns of the risks associated with a failure to consider the impact of an outstanding or long overdue rent review under a commercial Lease.

There is a general presumption in Scottish and English law that, in a contractual context, time is of the essence only when the contract indicates that to be the case. The effect of this can be significant, particularly in the context of rent review proceedings under a commercial Lease. Whilst most such Leases refer to a specific date from which the revised rentfalls payable, there is often no timetable for the actual instigation of rent review proceedings.    

Given the general presumption against time being of the essence, it can take years for the Landlord to instigate a rent review.   This problem is compounded by the fact that, once a revised rent is determined, the Tenant is usually required to make up any shortfall in rent accruing during the period from the review date to the date when the new, revised rent is determined. Not only can this prove costly, it can have a significant impact on the marketability of a Tenant’s interest under a long Lease with an outstanding rent review.

Even if the Lease contains a timetable for commencement and conduct of rent review proceedings, the courts have held that time is not of the essence unless the Lease contains an express statement to that effect. In other words, there’s no absolute requirement for the Landlord to adhere to the timetable. 

Some Leases afford the Tenant an option of fixing the revised rent in the event of the Landlord failing to instigate proceedings within a certain timeframe. Having said this, only where the Lease expressly provides for time to be of the essence will such a provision apply. Even then, the onus will be on the Tenant to issue the Landlord with an ultimatum stating a reasonable time limit within which the Landlord should challenge the suggested rent. 

In a recent English case, despite the Landlord having taken 13 years to instigate rent proceedings, the resultant rent review was still enforceable. Whilst the decision doesn’t immediately alter the current law in Scotland, it serves as a timely reminder that delay in instigating a rent review doesn’t necessarily prevent the Landlord from recovering back rent.  

In the case in question, the Tenant chose to ignore the Landlord’s correspondence regarding the outstanding rent review. When the matter was, eventually, referred to arbitration, he made no attempt to participate nor appeal the final award which resulted in a rent increase from £60 to £1,700 per annum. In reaching his decision, the judge emphasised that, had the Tenant appealed the arbiter’s 
decision, the arbiter may well have concluded that the review was too late.  

As for whether time was of the essence, whilst the Lease contained a method for ascertaining the rent review trigger date, there was nothing to say that the rent review had to take place within a certain period of time. Furthermore, there was nothing in the Lease to indicate, expressly or implied, that time was of the essence. Many similarities can be drawn between the drafting of the rent review provisions in question and those commonly found in Scottish commercial leases and so the decision is likely to have a persuasive effect on the Scottish courts.  

If, at the time of entering into the Lease, the Tenant had sought legal advice as to the effect of the rent review clause, the outcome could have been very different. As it was, the Tenant had no defence to the Landlord’s claim. Any prejudice suffered by him was, in the court’s opinion, of his own making - a salutary lesson for the party concerned and one which emphasises the risks associated with a failure to consider the impact of an outstanding rent review clause whether current or otherwise.  
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This legal briefing is intended to provide the recipient with a brief outline of the main areas of law to which it applies. It is not to be regarded as an exhaustive overview of the area of law in question. Readers are advised not to apply or rely on any of the information contained therein without first seeking legal advice. Should you have any queries in relation to this briefing or would like clarification on any particular area covered please feel free to contact us.
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